IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION

The Sandusky County Case No. 3:04CV 7582
Democrétic Party, et d.,
Plaintiff
V. ORDER
J. Kenneth Blackwell,
Defendant

Pending inthis case are motions by the defendant J. Kenneth Blackwell, Ohio Secretary of State,
and threeindividuds who have been granted leaveto intervene insupport of Blackwell, to stay the mandate
of aninjunction issued in this case, as to which the defendant and intervenors have filed a notice of appedl.
Paintiff opposes the defendant’ s motion.

For the reasons that follow, the motionsto stay shal be denied.

This caseinvolvesa suit by the Sandusky County [Ohio] Democratic Party, the Ohio Democratic
Party, and three labor organizations against Blackwell in his officid capacity as Ohio’s chief eections

officer. The plantiffs contend, and | found, that a directive rdaing to provisiona voting issued by Blackwell



to Ohio's County Election Boards, Directive 2004-33, violated the Help AmericaVote Act, 42 U.S.C.
88 15301, et seq.

Onthe bags of that finding, | overruled mations by Blackwell and the interveners to dismiss, and
| granted plaintiff’s motion for a preiminary injunction. The injunction Sates:

The defendant J. Kenneth Blackwell, Secretary of State of the State of Ohio, and his employees,
agents, representatives, and successors in office are hereby enjoined and restrained fromgpplying
the provisons of Ohio Secretary of State Directive 2004-33 that, as described herein, violatethe
Help AmericaVoting Act of 2002, 42 U.S.C. 88 15301, et seq.; and said defendant J. Kenneth
Blackwel shdl forthwith, in compliance with this Order, prepare, and, not later than 4 p.m.,
Monday, October 18, 2004, file with this Court a Directive that complies with the Help America
Vote Act, and shall otherwise be congistent with this Order.

(Doc. 26 at 37).
As support for astay pending apped, the Secretary dtates, in toto:
Defendant submits that the overdl nature and complexity of the issuesraised in this case warrant
a stay and suspension to alow the Sixth Circuit Court of Appedls the ability to pass upon such
issues before this Court’s Order is implemented. Defendant further submits that a stay and
suspensionare appropriate sncethe questions raised inthe indant case concernimportant aspects
of State and Federd law, and the implementation of the Help AmericaVote Act (“HAVA”) by
Ohio's Chief ElectionOfficid. Findly, Defendant notesthat astay and suspensionare appropriate
gncethe ramifications of the Court’s Order are likely to play adgnificant role inthe November 2,
2004 State and National elections.
(Doc. 29).
The defendant does not contend that he cannot comply with the requirement that he submit a
revised directive within the time required by the injunction. He does not contend that drafting such directive
would be particularly complex or difficult, or could not otherwise be accomplished as demanded by the

injunction. He does not contend that preparations for the forthcoming el ectionwould be unduly disturbed



were he required to draft now, while time sill permits, a HAVA-aufficient directive to Ohio’s dection
officids, and submit the same to this Court for itsreview.

Instead, Blackwel smply points to “the overdl nature and complexity of the issuesraised in this
case” as judification for a day. Regardless of how complex, once properly understood, the two
determinative questions (whether plaintiffs canmaintain a cause of actionunder 8 1983, and, if so, whether
this court properly interpreted the term “jurisdiction” as used in HAVA) may or may not be, any such
complexity has nothing to do with the question of whether astay of the injunction should be granted.*

Rule 62(c) governs whether a stay should be granted (or aninjunction issued or continued during
anapped ): “Whenanappeal istaken fromaninterlocutory or find judgment granting, dissolving, or denying

an injunction, the court in its discretion may suspend, modify, restore, or grant an injunction during the
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The intevenors “seek astay of any portion of the Order which speaks to counting of provisond balots”
As the interveners motion for a stay correctly notes, however, “the Order itself does not, apparently,
extend to the counting of balots.” (Doc. 31, a 2).

To the extent that the interveners complain (as Blackwell does not) that distributionof a HAV A-compliant
directive to Ohio's dection officids or otherwise complying with HAVA would creste problems in
adminigeringthedection, they should addresstheir complaint to Blackwell, whosefaluretoissue Directive
2004-33 in amore timely manner has unnecessarily created the exigencies of time, and any consequences
those exigencies may creste.

Inany event, to the extent the intervenors seek a stay with regard to the counting of balots (an activity that
isnot directly implicated by the command of the injunction), their request is premature. Thereislittle doubt
that this Court’s decision will be reviewed and a find judgment reached as to plaintiffs chalenge to
Directive 2004-33 before bdlots are cast, much less counted. There is no need at this point to stay
something that was neither ordered (i.e., ballot counting) nor is otherwise affected by the present injunction.

Thus, evenif the intervenors had standing to obj ect to aninjunctionwhichdoes run to themor affect directly
or indirectly any of their rights or interests, their motion for astay has no merit.
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pendency of the appeal upon suchterms as to bond or otherwise as it considers proper for the security of
the rights of the adverse party.”

Determination of whether to continue an injunction pending gpped involves condderation of the
following factors 1) whether the stay gpplicant has made a strong showing that heis likely to succeed on
the merits; 2) whether the gpplicant will be irreparably injured absent g n injunction]; 3) whether issuance
of the [injunction] will subgtantidly injure the other parties interested in the proceeding; and 4) where the
public interest lies Hilton v. Braunskill, 481 U.S. 770, 776 (1987).

The defendant does not meet the high standard for granting a stay pending apped.

| note, firgt, that he has not recited or discussed the factorsthat | (and the Court of Appeals) must
congder indetermining whether to grant hisrequest for astay. Nonethel ess, any showing that he might have
made would have been insufficient.

Defendant has, for example, failed to cite any casethat supports his contentionthat the process of
adminigraive review (inwhich, inhisdiscretion, his sole judgment isfind, and which, inany event, involves
no opportunity for judicid review), either done, or in conjunctionwiththe reief that may be sought by the
Attorney Generd, conditutesa” comprehensive enforcement scheme.” See generally Middlesex County
Sewerage Auth. v. National Sea Clammers Assn., 453 U.S. 1, 20 (1981) (private enforcement is
foreclosed only when the statute creates aremedia scheme that is “suffidently comprehensve . . . to
demondtrate congressiond intent to preclude the remedy of suits under § 1983.”).

Theburdenof showing that Congress had included suchascheme inHAV A was onthe defendant,

Gonzaga Univ. v. Doe, 536 U.S. 273, 284 (2002). He did not meet that burden.



Reversd of this casein toto would appear to depend, therefore, onwhether | properly interpreted
HAVA asunambiguoudy creating individud rights. 1d. a 283 (only “unambiguoudy conferred” rights will
support a 8 1983 action).

What right could be more fundamenta ina democracy thanthe right to vote? What could be more
dangerous to the continuation of ademocracy than denid of that right when it should be adlowed? What
do the provisonal vating provisons of HAVA do, if they do not extend and ensure the franchise in
circumstanceswhere, as history has shown, it might be lost? See Catech/MIT Voting Technology Project,
Voting: What |s, What Could Be 30 (2001) (estimeting that in the 2000 federa eection the loss of
upwards of a 1.5 million votes ion votes could have been avoided by use of “provisiona” balots).

Initsprovisond voting provisons, HAV A does not tdl how to count votes:ittelswhen to let them
be cast and then be counted. To be sure, this has administrative consequences; but those consequences
amply flow from HAVA’s expanson and protection of the franchise.

Thus, with regard to the basic issue in this case: whether plaintiffs have aprivate right of action to
enforce HAVA'’sright to vote provisondly in federal dections, | find that the defendant doesnot have a
subsgtantid likelihood of prevailing on the merits.

With regard to the other issue — whether provisond voting can occur in aprecinct in a county in
which avoter isregistered, or whether provisiond vating canonly occur inavoter’ s“home’ precinct —the
question of likelihood of successis somewhat closer. Reasonable judges might reach different conclusons
on this question, though | believe the most reasonable result, and the one that best implements HAVA's
franchise-friendly and -favoring terms and purpose, is reflected in my determination that voters can vote

in any precinct in their county of regidration.



Themerepossbility of adifferent result onaclose questionis not, however, asubstantid likelihood
of success on the merits.

Nonetheless, the defendant may, if he chooses, comply with the mandate of the injunction by
submitting dterndtive versons of aproperly revised directive: one version can be based onthe assumption
that my decision on the question of county-wide provisond voting will be upheld, while the other can be
based on the assumptionthat that aspect of my decisionwill be reversed. Submitting aternative proposas
of this sort should facilitate, in any event, a more prompt response and distribution of the appropriate
directive when and if such becomes necessary.?

By giving the defendant the opportunity, which | hope he accepts, to submit dternative versons,
| amaccommodating the possibility of reversal onthe *jurisdiction” issue. Inaddition, and moreimportantly,
| am seeking avoid any delay that can be avoided at this point.

This accommodation does not afect my conclusion that the defendant has failed to show a
substantia likelihood of success on the merits.

The defendant’s motion for stay has not suggested, as noted, that he or Ohio’s election process
would be irreparably harmed if he were compdled to draft a HAVA-complaint directive. Any such

contentioncould hardly be wel| taken: as drafting aHAV A-aufficient directive should not be difficult. This
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During apreliminary discusson of the defendant’s motion to stay, counsel for the defendant agreed with
the Court’ s observation that the only dispute in this case regarding the meaning of any of the terms used
in HAVA'’s provisond voting provisons is the meaning of the term “jurisdiction.” The parties’ differing
interpretations of the meaning of thisterm is the basis for ther dispute about where provisiona balots may
be counted.



isnot atask that requires ducidation of avariety of statutes of varying degrees of complexity, ambiguity,
or inconsistency.®

Withregard toprovisond voting, HAVA isremarkably straightforward and succinct. Smply listing
itsrequirementsina manner that would most enhance the comprehension of eection officids, and meking
clear to them that any provisons of Ohio law or prior practicesinconsstent with HAV A procedures, as
therein described, might suffice. At least it would be astep in the right direction.

No one will suffer any injury, much lessirreparable injury, if the defendant is required to comply
with the mandate that he draft a HAV A-sufficient directive now, rather than later.

Making the defendant prepare aHAVA-aufficient directive at this point during the pendency of his
appea will not injure or adversdly affect other parties, Although plaintiffs have asked that | direct
digtribution of arevised directive forthwith, | decline to do for now. | prefer to have aHAV A-compliant
directive prepared. Whether to distribute such directive (or dternative directives that acknowledge all the
different resultsthat might be reached (affirmance; affirmance in part, reversd in part; reversd) ongppedl)
may become gppropriate in due course; but that is a question for further consideration.

Thus, the interests of no one are adversaly affected if | deny the request for a stay.

Findly, the public interest favors denid of the say, and grant of aninjunction during the apped of
my decison. The time between now and the November 2, 2004, eection is short. If this Court’ s mandate

to the defendant to promptly draft aHAV A-compliant directive to Ohio’ selectionofficidsis stayed, even
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Fantiffs have submitted a proposed directive with their opposition. | trust that defendant will take that
proposal into consideration when he submits his draft. It would be hepful, to the extent that defendant
disagrees with the plantiff’s proposal (and | nether presently have nor express any views on
its sufficiency), if the defendant could comment briefly on the basis for such disagreement.
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lesstime will be avallable for imto do so if my decison is upheld in whole or part. Indeed, thereisarisk
that the mere passage of time will impede, if not defeat HAV A’ seffective implementationunlessaHAV A-
aufficient directiveis ready and set to be distributed at the earliest possible and appropriate time.

There is no reason to delay the process of formulating a directive that complies with HAVA, and
much risk if dday occurs. The public interest clearly favors denid of the Say.

Itis, therefore,

ORDERED THAT

1. The motions of the defendant and intervenersto stay the injunction issued October 14, 2004,

be, and the same hereby are denied; defendant shdl comply withthis Court’ s prior order whenand

asthat Order directs.

So ordered.

gJames G. Carr
James G. Carr
United States Digtrict Judge




